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UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRAIL AND APPEAL BOARD

----------------------------------------------------------------------------X

WINSTON ROSA,

                                      Plaintiff,                                                    Opposition No. 91205706

                                                                                                        Serial No: 85480930

                        <against>                                                                Filed: Nov. 25, 2011

                                                                                                        Published: May 8, 2012

RAFAEL ROBERT VARGAS,

                                     Defendant                                                 RESPONSE TO MOTION        

----------------------------------------------------------------------------X

In response to the motion to re-open discovery on opposition # 91205076 of trademark serial # 

85480930 presented by the defendant Mr. Vargas's attorney Jon Jekielek on Sept. 27, 2013, I ask 

the court to deny the motion to re-open discovery and also consider my time and effort already 

invested in this case and bring closure to this matter.

The TTAB should deny the motion to re-open discovery and not strike Mr. Rosa Caba's 

testimony from record based on these facts ;

1. The notice of taking testimony was filed after the due date June 9, 2013, this date fell on a 

Sunday and offices were closed. Therefore the only option was to file the following day 

Monday, June 10, 2013. Also an e-mail was sent to defendant on Thursday, Apr. 25, 2013 

(see Exhibit A) on the date discovery closed showing that I was vigilant of the dates set 

fourth by the USPTO and contrary to the defense's case of negligence on the part of 

plaintiff. Confirmation that this email was received was the action taken by defendant of 

hiring legal council after the sent date of this email.

2. Evidence and testimony show that the defendant and I have communicated through friends 

and family and even the defendant Rafael "DOSE" Vargas himself has sent me Winston 
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"BIGWIN"" Rosa, messages (see Exhibit B) asking�that the parties agree to suspend 

proceedings for the purpose of settlement due to an ex-member of the group Jose Rafael 

Fuentes a.k.a. "PICKLES" usurping the trademark.�                                                                                        

3. The testimony that the defendant's attorney want stricken from record is from my father 

Mr. Rosa Caba, a 73 year old man that does not find himself in the best of health. It would 

prove difficult to bring him in again and have him go through the rigorous tasks of a new 

deposition. I believe that defendant knows my father (who is also defendant's ex-father in-

law) is an ill man and is attempting to use the excuse of re-opening discovery based on 

time factor in the hope that he (Mr. Rosa Caba) might not be able to testify a second time.

4. Being that Mr. Rosa Caba is a key witness and one of only three founding members of the 

trademark (the other two being the plaintiff and the defendant) it is obvious that the 

defendant and his attorney don't want the judge to read the testimony of Mr. Rosa Caba 

due to it's truthfulness and that said testimony will clearly help determine the correct 

outcome of this case.

5. Also the defendant's attorney claims that defendant "was confused" and did not know how 

to respond to the depositions brought forth by me. Let it be known that defendant did on 

his own submit various documents and that this shows he did know what he was doing and 

that it should not be an excuse for him for missing the majority of his dates to respond.

6. I would like the court to know that I too like Mr. Vargas, have in recent times been in 

financial hardship partly due to an unjust campaign against me by Mr. Vargas and his 

associates. I've been blocked from using the trademark that I helped build as 50% owner 

and legal partner�at WinDose International (See Exhibit C) and that neither his nor my 

financial state should be an excuse to abandon the proceedings on so many occasions like 

the defendant has done.�

          In conclusion, the court should deny the defendant's motion to re-open discovery because  

of these reasons and that because the defendant "did not know" how to proceed properly or 

that he did not have the "financial means" to pay an attorney, are not sufficient enough 

cause to disregard the time and effort my witnesses' and I have spent on this case. As you 

can see in the beginning months of this proceeding the defendant was representing himself 

just fine without any legal representation and at least he is now able to afford legal council 

while I on the other hand am still without legal representation due to financial hardship.

        

          The court should deny the motion to re-open discovery and not permit this case to go on 

another 8 months and waste any more of the court's time.

Dated October 16, 2013
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__________________________________

Winston A. Rosa

Plaintiff on Opposition # 91205076
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EXHIBIT A
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EXHIBIT B
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EXHIBIT C
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UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRAIL AND APPEAL BOARD

-------------- --------------------- ------- --- ---- -------------- ---------- ---X

WINSTON ROSA,

Plaintiff, Opposition No. 91205706

Serial No: 85480930

Filed: Nov. 25,2011

Published: May 8,2012

<against>

RAFAEL ROBERT VARGAS,

Defendant

--------------------------------------------------------------c------------- X

CERTIFICATE OF SERVICE

On October 14,2013, I served a true copy of the annexed Reply To Motion to Re-Open Discovery with all

exhibits to Jon Jekielek, attorney for Rafael Robert Vargas, defendant in the opposition case # 91205706 in the

TTAB, through first class certified mail deposited in the United States Postal Service addressed to the

defendant as indicated:

Rafael Robert Vargas % Jon Jekielek

1ekielek & Janis LLP

153 W. 27th Street

Suite 204

NY, NY 10001

Dated: October 16,2013
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